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Comment on Recent Cases 



Adverse Possession : Property Held by Municipal Corpora- 
tion : Use for Ultra Vires Purposes. — The question as to whe- 
ther a municipal corporation can gain title by adverse possession 
to land held for other than municipal purposes was presented to the 
California courts for the first time in the case of Beckett v. The 
City of Petaluma. 1 The court in upholding such a title in the 
city was clearly in line with the few authorities on the subject.* 

The case is interesting, not only because it is the latest case 
dealing with the question, and the first arising in California, but 
also because it serves to bring out the real nature of a title gained 
by adverse possession. In the first place, title by adverse pos- 
session is gained by virtue of the adverse holding of land for the 
period prescribed by the statute of limitations. In the second 
place, the term "adverse possession" or "limitation" is properly 
applicable only to the case of land, while the term "prescription" 
is properly applied only to such things as at common law lie in 
grant, i. e., incorporeal hereditaments, such as easements, rights 
of way, and profits a prendre. 3 Furthermore, a title by adverse 
possession is based upon a positive rule of law established for 
the quieting and repose of titles, while title by prescription is 
nothing more than the conclusive supposition of a grant, which by 
lapse of time has been lost or destroyed. 4 However, the terms 
prescription and limitation are often used interchangeably, 6 and to 
this is attributable much of the confusion in the cases. 

The statute of limitations does not profess to confer any title 
upon the disseisor. Its operation is merely negative; it extin- 
guishes the right and title of the dispossessed owner and leaves 
the occupant with a title gained by the fact of his possession and 
resting upon the infirmity of the right of others to eject him. 8 
As is well stated by Chief Justice Gibson, in Sailor v. Hertzogg 7 
" .... the statute protects the occupant, not for his merit, 



1 (Jan. 8, 1915), 20 Cal. App. Dec. 46, rehearing granted Mar. 8, 1915. 

2 Dillon, Municipal Corporations, 5th ed., p. 1561, note; New Shore- 
ham v. Ball (1884), 14 R. I. 566. 

3 2 Bl. Com. 264. 

* Minor and Wurts, Real Property, 1st ed., § 844; Tracy v. Ather- 
ton (1864), 36 Vt. 503. 

« Mather v. Trinity Church (1816), 3 Serg. & R. (Pa.) 509, 8 Am. 
Dec. 663; L. & N. Ry. Co. v. Smith (1907), 125 Ky. 336, 101 S. W. 317, 
128 Am. St. Rep. 254. 

6 Dixon v. Gayfere (1853), 17 Beav. 421, 51 Eng. Repr. 1097, 1101. 

■< (1845), 2 Pa. St. 182, 185. 
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for he has none, but for the demerit of his antagonist in delaying 
the contest beyond the period assigned for it, when papers may be 
lost, facts forgotten or witnesses dead". The title of the disseisor 
is only made perfect by rendering the rightful owner powerless to 
defeat it, either by entry or by ejectment. 8 The practical effect 
of this is to constitute the statute of limitations a source of title 
to the occupant, to which he may appeal to sustain an action of 
ejectment against the rightful claimant or a third person. 9 

The California statute recognizes the practical effect of this 
theory and expressly provides that occupancy for the period pre- 
scribed by the Code of Civil Procedure as sufficient to bar an action 
for the recovery of property confers a title thereto which is suf- 
ficient against all. 10 The obvious effect of this is to give the 
disseisor a title from a new source, than which none can be better 
or more absolute 11 in effect, although, as a practical matter, it may 
be unmarketable, because not a perfect title of record until quieted 
against the holder of the record title. 

Since a title by adverse possession is really based upon the 
laches of the real owner or disseisee, it is immaterial that the per- 
son claiming such a title is under a legal disability, for instance 
that of infancy. 12 An alien may acquire such a title, and no one 
but the state can question his right to hold the land thus gained. 18 
So also a private corporation may gain a title by virtue of the 
running of the statute, even though holding the land is ultra vires 
or directly prohibited by statute. 14 The same rule is logically 
applicable to the situation in the principal case, leaving the title 
of the city unimpeachable except by the state, or possibly, by a 
taxpayer. 16 

A. A. 

Attachment: Residence: Foreign Corporations. — In Jen- 
nings v. Idaho Railway, Light & Power Company, 1 it was held that 
a foreign corporation which has complied with the laws of Idaho 

8 Tiedeman, Real Property, 2nd ed., § 717. 

8 Minor and Wurts, Real Property, 1st ed., § 820. 

io Cal. Civ. Code, § 1007. 

"Woodward v. Karris (1895), 109 Cal. 12, 18, 41 Pac. 781. 

"Woodruff v. Roysden (1900), 105 Tenn. 491, 58 S. W. 1066, 80 
Am. St. Rep. 905. 

"Scottish American Mortgage Co. v. Butler (1911), 99 Miss. 56, 
54 So. 666, Ann. Cas. 1913-C, 1236; Overing v. Russell (1860), 32 Barb. 
(N. Y.) 263. 

"Myers v. McGavock (1894), 39 Neb. 843, 58 N. W. 522, 42 Am. 
St. Rep. 627. 

"Beckett v. Petaluma (Jan. 8, 1915), 20 Cal. App. Dec. 46, 53. 
(Under § 325 Cal. Code Civ. Proc. payment of taxes levied and assessed 
upon land is a necessary element of adverse possession. A taxpayer 
may enjoin the application of city funds to illegal or ultra vires pur- 
poses. Dillon, Municipal Corporations, 5th ed., §§ 1579-1587). 

1 (Idaho, Jan. 20, 1915), 146 Pac. 101. 



